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This is an action at law for damages which plaintiff

alleges she suffered by reason of failure on part of

defendants to account to her for rent or royalty due

her under a lease of certain mining claims. Judgment

was entered in the lower Court in favor of the

plaintiff.

PLEADINGS.

Amended complaint (Tr. pp. 1 and 2) alleges (1)

that Ellen Reidy, as administratrix of estate of John

Griffin, deceased, leased to the defendants, co-partners,

doing business under name of Ganes Creek Dredging

Company for three years, the Minnie Bench right

limit, the Yeager Bench right limit and Gulch Frac-

tion placer mining claims, all situated above Discovery

on Ganes Creek in the Innoko Recording Precinct,

Alaska. Rental or royalty was 12^/2% of gross value

of all gold extracted. Copy of lease attached to the

complaint and made a part of it. (Ex. ''A", Tr. p. 6.)

(2) That the defendants went into possession of the

leased premises and in 1936 mined gold to the value

of $62,000.00 from the Minnie Bench and paid the

plaintiff the full amount of royalty due her except

$300.00. (3) That defendants continued to mine the

leased i:)roperty in 1937 and extracted therefrom gold,

the value of which was unknown to plaintiff, but that

on information and belief plaintiff alleged that the

amount extracted exceeded $75,000.00. That defend-

ants failed and refused to pay the 12%% royalty on

the amount so mined in 1937. (4) That defendants



under llic lease were obligated to notify plaint iff of

any (•onteni})lated elean-ups (of .i^old) on the pi-op-

ei*ty and this defendants faih'd to do. (5) That a

violation of the terms of* the lease worked a forfeiture

thereof ajul that on July 15, 19:57, fdaintiff notified

defendants to dei)art from th(> i)remises and surrender

possession. Defendants refused to aij^ree to plain-

tiff's demand.

Plaintiff asks for a judt;ment: (1) That defendants

be compelled to account for all gold removed from

the leased premises and that plaintiff have judgment

for amount of royalty due. (2) For a decree can-

celling said lease.

Second amended answer. (Tr. p. 11.)

Defendants filed an answer: (1) Admit that they

entered into the lease. (Plaintiff's Ex. A., Tr, p. 6.)

(2) Admit that they took out of Minnie Bench $62,-

000.00 and accounted to j)laintiff for full amount of

royalty, and deny that they withheld $300.00 due

plaintiff". (3) They deny all other allegations in the

complaint, namely, that they took $75,000.00 out of

the h^ased ])remises (4) or that they were under ob-

ligation to notify plaintiff' of clean-ui)s (5) and that

the lease was forfeited or that defendants were noti-

fied to surrender possession—wherefore, defendants

asks that ])lanitiff take nothing by the action and that

they recover their costs.



JURISDICTION OF THE LOWER COURT AND OF
THIS COURT.

The District Court for the Territory of Alaska is

a Court of general jurisdiction. (Sec. 1091, Compiled

Laws of Alaska, 1933, p. 273.) The judgment appealed

from determined that the plaintiff owned the area

in dispute and awarded the plaintiff damages for the

sum of $9375.00. This Court has jurisdiction upon

appeal to reverse the judgments of the District Court

of Alaska. (28 U. S. C. A. Sec. 225, Amended June

20, 1938.)

SPECIFICATIONS OF ERROR.

(1) Court erred in refusing to direct the jury to

return a verdict for the defendants at the close of

the entire case after both sides had rested. (Assign-

ment 32, Tr. p. 331.) (a) The only testimony before

the Court as to actual location on the ground of the

leased mining claims was that plaintiff, with assistance

of one or two others, undertook to lay out the lines

without any real knowledge of the facts; (b) that

whatever information the plaintiff and her witness

had was based on what was told to her and to them.

(Tr. pp. 147 and 148, last paragraph 149, 85, 89-91,

87, 93, 107, 108, 143, 214, 220.)

(2) The Court erred in admitting in evidence

Plaintiff's Exhibit C (Lyle's map), Assignment 17.

(Tr. p. 302.) Uncontradicted testimony shows map
was based on statements made to the surveyor Lyle

by plaintiff and Goebel, and no competent evidence

was introduced by plaintiff to explain how the sur-



veyor fixed the lines of tlie various elaims shown on

the map. The luieontradicted evidence is that all

plaintiff or Lyle knew was what they were told. (Ti-.

])p. 85, 89-91, 87.) Hearsay evidence was not admis-

sible because the persons on wliose statements ])lain-

tiff relies, were available and could have given dii-ect

testimony. (Tr. j))). 214, 220.)

(3) The Court erred in refusing to admit in evi-

dence the copies of location notices of two claims

covered by the lease, and one of the adjoining claims

owned by the defendants (Assignment 27, Tr. p. 315;

Assignment 30, Tr. p. 321) :

**The Court erred in denying the offer of defend-

ants to introduce in evidence certified copy of loca-

tion notice of claim No. 1 Above Discovery on Ganes

Creek, dated February 14, 1907, while the witness

Antone Anderson w^as upon the witness stand, marked

'Defendants' Identification I', the proceedings in rela-

tion thereto being as follows

:

Mr. Clegg. At this time, we ask to have marked for

identification this document which is placer location

notice of One Above, certified by the Recorder, the

location notice being dated the 14th of February,

1907.

(Certified copy of Location Notice of No. 1 Above

Discovery on Ganes Creek, dated February 14, 1907,

marked Defendants' Identification 'I'.)

Mr. McGimi. Well, we make the additional objec-

tion, of course, to that one that it does not tie the

property to any natural object or ])ermanent momi-

ment, so that it can be identified in any way. And, of



course, on all the grounds I have heretofore urged. I

suppose that is understood.

The Court. I will sustain the objection to this.

There is no natural object or permanent monument

or any identification.

Mr. Clegg. Well, at this time, we would like to

make a formal offer. (Out of hearing of Jury.) We
offer to prove by the presentation of Defendants'

Identification 'I', which is the certified copy of placer

location notice of the claim called Number One Above

Discovery on Ganes Creek—Gane Creek—a tributary

of the Innoko River, Alaska, on which the witness'

name of Mike Roky appears, for the purpose of iden-

tifying the boundaries and description of what is

known as Number One Above Discovery on Ganes

Creek, according to the witnesses who have already

testified.

Mr. McGinn. To which we object, of course.

Mr. Clegg. We ask that it be incorporated—the

notice and certificate be incorporated in the record.

(Said

Defendants' Identification 'I'

is in words and figures as follows

:

'Page 23

'No. 235

'Placer Location Notice

'I the undersigned a citizen of the United States,

have discovered placer gold in the ground hereinafter

described and hereby claim for placer mining purposes

20 acres situated on Gane Creek, a tributary of In-

noko River in the mining District, District of
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Alaska, to be known as No. 1 above discovery and de-

scribed as follows:

'Thence East 160 feet in a direction to stake

no. 1 Corner

'Thence South 1320 feet in a direction to stake

no. 2 Corner

'Thence West 660 feet in a direction to stake

no. 3 Corner

'Thence North 1320 feet in a direction to stake

no. 4 Corner

'Thence East 500 feet to the ])lace of beginning' the

Initial Stake upon which is posted a copy of this

notice.

'This location is made this 14th day of Feby 1907

T. J. Mickle

Locator

Mike Roky

John Maki

Witnesses

' Certificate

'I, W. J. Widman, U. S. Commissioner of the Mt.

McKinley Precinct, Fourth Division, Territory of

Alaska, do hereby certify that the foregoing is a full,

true and correct copy of the Placer Location Notice,

No. 1 above discovery, recorded in Volume 4, Placer

Locations, Ganes Creek, at Pa^e 23, Instrument Nmn-
ber 235, in the Office of Records at McGrath, Alaska.

This 2()th day of Sept. 1939'

(Commissioner's Seal) 'W. J. Widman
'U. S. Commissioner'
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Mr. McGinn. To which we argue the same objec-

tion. It doesn't tend in any way and doesn't prove

it is the location of the property. We object to it

upon all the grounds heretofore assigned.

The Court. I think the United States Statutes re-

quires, any certificate of location to describe the bound-

aries with reference to a natural or permanent monu-

ment, and, as this does not do that, it is inadmissible.

Mr. Clegg. Note an exception.

The Court. The offer is rejected."

''The Court erred in granting and allowing, over

defendants' objections, the motion of plaintiff to strike

from the records Defendants' Exhibit No. 3 and De-

fendants' Exhibit No. 4, being certified copies of loca-

tion notices of the Yeager Bench and Minnie Bench

claims respectively, the proceedings relating to said

motion being as follows:

The Court. I just wish counsel would look into

and give me the benefit of their investigation as to

how the Recorder, or Commissioner, for the Mt. Mc-

Kinley Precinct has any records with reference to

Ganes Creek. I had the idea that Ganes Creek was

in the Innoko Precinct.

Mr. Clegg. It was in the Second Division, as I

understand it, at the time these notices were recorded.

Mr. McGinn. These records are not in the posses-

sion of the Innoko Precinct?

Mr. Clegg. No, they are in the possession of the

commissioner at McGrath.

Mr. McGinn. But do they belong there?

Mr. Clegg. I don't care where they belong. That is

where they are now.
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The Coiu't. I don't tliiiik the cei-tificate by the

wrong- commissioner would he at all proper. I want

an investigation; I want you to show he was the

}) roper eonunissioner.

Mr. Clegg. Counsel didn't raise that question at

all.

The Court. 1 know, but I liav(> to look at that too;

if it is not properly certified, it is immaterial and the

objection sustained to it. That has to be taken into

consideration.

Mr. Clegg. If it can be shown that these original

records, in the office where they might be supposed

to be found at the present time, were not foimd there

on account of a fire, would certainly authorize the

introduction of these documents, irrespective of where

they were recorded.

The Court. I think you would have to prove the

copies. It seems to me you would have to prove them.

(Discussion on above subject.)

(Court adjourned until 9:00 A. M., October 6, 1939,

at which time it was reconvened.)

Mr. McGinn. The plaintiff now moves that plain-

tiff's Identification, or Defendants' Exhibit No. 3 and

Defendants' Exhibit No. 4, that were provisionally ad-

mitted in evidence yesterday, be stricken from the

records, for the reason that it is irrelevant and im-

material to any issue in this case; that it is toO' re-

mote and does not tend to prove, in any way, the

boimdaries of the claim that was leased by the plaintiff

to defendants on the 31st day of July, 1936 ; and, fui--

thermore, that said certificates of location are not

admissible in evidence for the purpose of undertak-
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ing to prove the boiindaries of the claim, they being

not a necessary part of the notice of location required

under the laws of the United States that were ex-

isting at the time that this action was filed. We fur-

ther object, on the ground, if the Court please, that

this notice describes the property as being situated

on Ganes Creek, a tributary of the Innoko River, in

the Nulato Mining District, Territory of Alaska, and

a certificate is attached thereto by W. J. Widman,

United States Commissioner for the Mt. McKinley

Precinct, Fourth Division, Territory of Alaska, and

it nowheres appears that he is the proper custodian

of these records, and, that being true, and, as a matter

of law, he is not the proper custodian, any certificate

by him would have no force and effect. His certificate

for this purpose would be deemed that of a total

stranger, and no effect or credence could be given

thereto. We desire that these objections extend like-

wise to Exhibits 3 and 4.

The Court. The motion is granted and Defendants

'

Exhibits No. 3 and No. 4 may be stricken.

Mr. Clegg. We note an exception.

Defendants' Exhibit 3,

so ordered stricken by the Court, being as follows

:

'Page 111

'No. 430

'Notice of Location

'I the undersigned am a citizen of the U. S. A., have

complied with the laws thereof, do hereby after finding

gold on the following described land, claim and locate
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for placei- mining; j)iu*i)()ses twenty acres (20) of land.

Commeneini>- at the Initial Stake, wliieli is placed

about 300 feet iij) in Ganes Creek from the nioulli

of a little stream cominu' in to the said (lain Ci'eek

from the East and is known on record as Oregon

Creek, tlience following the valley at the foot of the

Hill on the West side 1320 feet to a post No. 2 on

the S. W. Cor j)ost thence goinj^- uphill or in an East-

erly direction 660 feet to Cor. Post No. 3 in S. E.

Cor. Thence 1320 feet in a Northerly direction to Co.

post No. 4 in N. E. Corner, thence down hill across

stream 660 feet to the post of beginning: this claim

is known as the Yaeger Bench claim and is lying and

being alongside No. 1 above discovery Creek Claim

on the East side full length adjoining said claim. This

claim also adjoins the Ophir Bench with its eastern

side line full length the Oregon Claim of Arthur

Berry in its Northern end line. This day on the

claim on Tom Gane Creek, May 10th, 1907.

Ney Yaeger

Locator

'Wit (T. J. Mickle

'Recorded at the request of T. J. Mickle

'May 20th, 1907 at 9:10 a. m.

'/s/ Ed Block

'Dep Rec'

' Certiticate

'I, W. J. Widnian, V. S. Commissioner of the Mt.

McKiidey Precinct, Fourth Division, Territory of
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Alaska, do hereby certify that the foregoing is a full,

true and correct copy of the Placer Location Notice,

Yeager Bench Claim, recorded in Volume 4, Placer

Locations, Ganes Creek, at Page 111, Instrument

Number 430, Office of Records, McGrath, Alaska, this

26th day of Sept. 1939.'

[Commissioner's Seal] 'W. J. Widman
^U. S. Commissioner.'

Defendants' Exhibit 4,

so ordered stricken by the Court, being as follows

:

'Page 66

'Instrument No. 323

'Placer Location Notice

'The undersigned a citizen of the United States

have discovered gold in the ground hereafter de-

scribed and hereby claim for mining purposes 20

acres: situated on Ganes Creek a tributary of In-

noko River in the Nulato Mining District, District

of Alaska to be known as the "Minnie Bench" and de-

scribed as follows:

'Commencing at the Initial Stake which is No. 1

situated at the S. W. Comer of said claim also situ-

ated at the S. W. Cor. of creek claim No. 2 above

discovery on Gane Creek, running down stream along

and adjoining said creek claim on the East Boundary

Right limit 1545 feet in a Northerly direction to Stake

No. 2 N. W, Corner thence up the hill in a Easterly

direction to Stake No. 3 N. E. Corner thence 1545 feet

in a Southerly direction to Stake No. 4 S. E. Corner
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thoiico e^)r)() IVot in a wost(M-ly direction to the place of

beginning. The Initial Slake upon which is posted

a copy of this Notice.

'This location is made this Htli day of Mch A. J).

1907

M. V. Kershaw

Jjocator

J. F. Berry

agt.

Arthur Berry

E. Meier

Witnesses

'Recorded at the request of J. L. Berry

'April 14th at 1:45 P. m.

7s/ Ed Block

Dep Rec.

'

* Certificate

'I, W. J. Widman, U. S. Commissioner of the Mt.

McKinley Precinct, Fourth Division, Territory of

Alaska, do hereby certify that the foregoing- is a full,

true and correct copy of the Placer Location Notice,

Mimiie Bench, recorded in Volume 4, Placer Loca-

tions, Ganes Creek, at Page 66, Instrument Number

323, in the Office of Records, at McClrath, Alaska.

This 26th day of Sept 1939.'

[Commissioner's Seal] '/s/ W. J. Widman
'U. S. Commissioner.' "

(4) The Court erred in entering judgment U])on

the verdict (Tr. p. 80) of the jury. (Assignment 57,

Tr. p. 350.)
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No evidence was before the jury on which they

could make a finding as to amomit of damages. As a

result the jury reached their verdict by taking 12%%
(the agreed ro3^alty) of $75,000.00, the amount alleged

in the complaint on information and belief as being

the value extracted by the defendants.

STATEMENT OF FACTS.

This is an appeal from a judgment awarding

$9375.00 to plaintiff below (Ellen Reidy, as adminis-

tratrix of the estate of John Griffin, deceased) for

removal of gold by defendants during the year 1937

from an area along Ganes Creek, Alaska, which the

plaintiff claimed to own.

The ownership of the area mined by defendants in

1937 was the principal and, practically speaking, only

issue in this case.

In 1937 defendants carried on their mining opera-

tions on Claims No. 1 and No. 2 above Discovery,

which they had owned for some time. They deny that

during 1937 they mined on any land belonging to

plaintiff. The mming claims of plaintiff were Minnie

Bench, Gulch Fraction and Yeager Bench, and plain-

tiff claims that Yeager Bench covers the area on

which the defendants conducted their mining opera-

tions in 1937. In 1936 plaintiff executed a lease of

these thre^ claims to the defendants. The lease con-

tained no description of the demised premises other

than the names of the claims as above. In 1936 the

defendants mined (dredged) an area on the Minnie
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Bench and paid ])laintiff llic reserved i*ental oi-

royalty. On or about July 1'), iJOT, plaintiif notified

defendants in writini;' tliat she elected to cancel the

lease. (Tr. p. 4.)

The relative location of ])laintiif's three mining

claims, with reference to I wo adjoining mining claims

owned by the defendants, is illustrated on the dia-

gram inserted at the end of this brief. Defendants'

claims are described as number one and immber two

above Discovery.

The jury found that the area mined during 1937

belonged to plaintiff and rendered its verdict accord-

ingly; upon this verdict the Court entered judgment,

and it is from this judgment tliis appeal is prosecuted.

ARGUMENT AND AUTHORITIES.

At the outset we desire to make it clear that counsel

for appellants appreciate the difficulties encountered

when an attempt is made to overcome the effect of a

jury's verdict in an action at law; they ask the in-

dulgence of the Court and respectfully submit that

in their humble opinion grave injustice was done the

defendants by a verdict based on a total misconcep-

tion of the facts ; they believe that the verdict is based

upon incompetent evidence to the introduction of

which timely objection was made in the course of

the trial.

The issues in the case at bar aro not those usually

encountered in actions between landlord and tenant.
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The defendants concede that the plaintiff is the owner

of the three placer locations described by their names

in the lease and the complaint; they admit that the

area mined by them in 1936 belonged to plaintiff but

claim that all their operations during 1937 were car-

ried on by them upon claims number one and numbe]*

two above Discovery owned by defendants and which

adjoin the mining claims of the plaintiff. (See dia-

gram at end of brief.)

POINTS 1 AND 2. NO EVIDENCE TO SUPPORT VERDICT OR
INTRODUCTION IN EVIDENCE OF SO-CALLED LYLE MAP.

The question presented is : Where was the dividing

line between the leased premises, owned by plaintiff,

and the mining claims owned by the defendants and,

did the defendants, in 1937, dredge any ground on

plaintiff's side of the dividing line and, if so, how

much gold did they extract from plaintiff's ground,

and what was the amount due the plaintiff under the

terms of the lease?

The universal and long established custom in

Alaska, in the location of placer claims along streams,

is to first locate a creek claim where gold is discovered

and to call such claim "Discovery claim". "Dis-

covery" covers the flat land on either or both sides

of the creek or stream. The creek claims above and

below "discovery" are located and known as one, two,

three, etc. above Discovery, and one, two, three, etc.

below Discovery, as the case may be. The locations

alongside of the creek claims are known as "Bench
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clairns" because' llicy oi'diuarily coNcr llic benches or

hillsides on either side of the creek or valley bottom

where the creek claims ai'e hx^ated. {'Vv. p. 214.)

This pi-ocedurc is well pointed out by the lat(i dis-

tinguished Alaska judge, James Wickersham in the

case of

Butler r. (iood E)ion<i]i Min. Co., 1 Alaska 249.

The opinion reads:

"The Court will take judicial notice of those

general methods and rules of locating and mark-
ing mines upon the public domain in Alaska that

are so widespread and w-ell knownl and fixed in

the mining system as to be familiar to all miners

and in all the mining districts. Of these familiar

and general Tules, one is that the first discovery

is generally called and Ivuown as the 'discovery'

claim, and that, when the same is within a gulch

or on a stream, the claims arc marked or num-
bered from discovery claim up and down the

gulch or stream.

''Another is that claims are frequently num-
bered or marked by reference to one which is so

definitely established as to be used by all the

miners along the same course as the initial claim,

and is so used by other locators as a permanent
monument. These matters are too widely known
to miners and accepted by them, and are so com-
monly used and depended upon in making loca-

tions that, if the coui't failed to recognize them
and follow them, it would disorganize the entire

mining system in this territory, and render titles

void and insecure which have been acquired in

good faith in full reliance upon this system. * * *

It may be fairly said that on placer mhiiiig
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gulches and streams there exists a well recog-

nized and established system of surveys having

the discovery or first claim as the base line. To
destroy that system by refusing to recognize it as

a permanent monument, when in fact it is used as

such, would be a calamity."

See also:

Smith V. Cascaden, 148 Fed. 794, C. C. A. 9th.

The amended complaint described the demised

claims as ''The Minnie Bench, right limit, Yaeger

Bench, right limit. Gulch Fraction right limit, all

situated above Discovery on Ganes Creek". The terms

"right limit" and "left limit" mean the right hand

or left hand side of a creek bottom looking down

stream.

In support of her contention, plaintiif introduced

in evidence a map made by one Lyle, a surveyor, em-

ployed by her. This map (Plaintiff's Exhibit C) pur-

ports to show the land leased to the defendants and

the portion thereof dredged by them and from the

proceeds of which no rental or royalty was paid by

them to plaintiff.

Lyle testified that he knew nothing about the actual

location on the ground of the mining claims mentioned

in the lease or the adjoining claims. The j^laintiff in-

dicated to him where the corners of these claims were

(Tr. p. 85), and one Chas. Goebel i)ointed out to him

the location of one corner of the Yeager Bench: "He
came up to the North End of Yeager Bench, but he

didn't come up to the South End of Yeager Bench."

(Tr. pp. 89-91.) Lyle further testified that he used
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a blueprint niaj) t;iv('ii or sliov.n lo him by i)laintiff,

by meuns of wliicli he cstablisht'cl sonic oF tlic (-oniers

of tho claims.

He, l^ylc, knew notliini;' aboul this map except what

he was told. To quote: "1 made my survey exactly

as the stakes were shown to me on the ground." (Tr.

p. 85.) "I made my survey and map from what Miss

Reidy told me were the locations of the various stakes,

except the last one I testified about which I got from

a maj) supj)osed to have been made by a man named

Thorne." (Tr. p. 87.) "1 found uu location notices

of any kind. I knew that the Minnie Bench and

Yeager Bench claims were supposed to be bench

claims and- that they were named bench claims; my
map" (Plaintiff's Exhibit C) "shows that they are

all down on the creek except a very slight portion of

the Minnie Bench." (Tr. p. 87.) "Plaintiff's identi-

fication 1", (which was introduced in evidence as

Plaintiff's Exliibit C, the map we refer to) "repre-

sents all that Miss Reid}' told me as to the location of

these various stakes that are ]-e])resented on it." (Tr.

p. 89.) (See Assignment 17, Tr. ]). 302.)

The "Thorne map" to which the witness Lyle refers

was admitted in evidence (over defendants' objec-

tions) as Plaintiff's Exhibit A. (See Assignment 12,

Tr. p. 292.)

The plaintiff, herself, testified that all she knew

about the locus of the three mining claims claimed by

her w'as what others told her. She testified: "When
I first went to (lanes Creek in May, 1934, I took ]\Iike

Roka to show me the location of the mining- ground
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belonging to the John Griffin estate." (Tr. p. 93.) ^'I

had never had any acquaintance with placer mining

claims; I had never been on a mining claim before

that time ; I acquired all the information I had with

reference to the location of the stakes of these three

claims from Mike Roka in May, 1934 ; I have no loca-

tion notice of the Gulch Fraction, Minnie Bench or

Yeager Bench. * * * I wouldn't give any explanation

of what the word 'bench' signifies or means when a

claim is called a 'bench claim', like Yeager Bench

claim and Minnie Bench claim; I had these claims

marked out in 1936 but I did not file miy looatimi

notice or amended location notice of these claims or

anything of that kind." (Tr. pp. 107, 108.)

Note: The "Mike Roka" referred to above, in

his testimony, Tr. p. 214, et seq., explains fully the

relative location of the claims involved and shows

that they do not cover the ground claimed by

plaintiff.

The plaintiff's case rests upon the shadowy, uncer-

tain hearsay evidence above referred to. Upon that

evidence the jury found that her three claims lay to

the west of the dividing line between her property and

that of the defendants. (See diagram at end of brief.)

Her entire case rests upon what Lyle said Goebel

told him and what plaintiff says Goebel and Roka told

her. Both of them deny making the statements at-

tributed to them. (Tr. pp. 214, 220.)

Her Exhibits (A and C, the Lyle and Thorne maps)

are pure hearsay; Lyle made his map upon what he
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was told b\' licr and upon wlial lie says CHoclx-l told

him.

Hearsay evidence is sometimes admitted io estab-

lish old boundaries in cases where monuments and

lines have been pointed out o}i the (jround, and the

testimony of the person who did the pointing out is not

available through death, or absence from the jurisdic-

tion of the Court. In the present case, both Roka and

Goebel were witnesses and were available. Not only

that, but both contradicted the woi'ds put in their

mouths by plaintiff and Lyle. Lyle's testimony (Tr.

pp. 89, 91) clearly shows that Goebel never went witli

him to the South End of Yeager Bench, and so nevei-

pointed out on the ground the stakes oi- lines of the

claim except at the North End.

See:

WiUisou V. Ehujwood, 190 Fed. 549, C.C.A., 9th.

Where the Court excluded proffered testimony of a

witness the purport of which w-as said to be that one

J. L. Berry who, as agent for Arthur Berry, made the

Berry location, w^ent w4th the witness to each of the

corner stakes of the claim and pointed out the stakes

and identified the same as the stakes marked by him

as the corner stakes of the Berry location as originally

made, and that Berry at that time stated to the witness

that the writing upon each of the stakes was written

by himself at the time he set the comers. J. L. Berry

at time of trial w-as alive and was within the jurisdic-

tion of the Court, but he was not called as a witness

nor was his dei^osition taken. In view of those facts

there was no error in excludinu' the testimonv as to
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his declarations. Citing Clement v. Packer, 125 U.S.

309, 31 L.Ed. 721.

The original "Thorne map" was never produced nor

was the authenticity or correctness of the copy of it

established by any evidence. There is no reason as-

signed why this could not have been done.

We submit that the record in the case at bar is de-

void of any evidence showing that the locators of

plaintiff's three claims, or any of them, were not with-

in the jurisdiction of the Court at the time of the

trial or that their deposition could not have been taken,

and in the absence of such proof the hearsay evidence

of the plaintiff and Lyle was inadmissible; and the

map of surveyor Lyle (Exhibit C), built up and con-

structed on such hearsay, should not have been ad-

mitted in evidence over the defendants' objections.

WilUson V. Ringwood (supra).

The fact that the Thorne map may have been used

in calculating royalties payable on other claims would

not justify its introduction in evidence to determine

royalties accruing from the three locations claimed by

the plaintiff.

The plaintiff stressed statements alleged to have been

made by one of the defendants (Tr. p. 102) at the time

the lease was executed. Such oral statements could

not change the area leased ; that was fixed by the writ-

ten document executed after the alleged conversations.

The declarations of the defendant Speljack, "We can't

go back on the stakes" (Tr. p. 102) was entirely in

harmony with defendants' contention that they did not

trespass on plaintiff's claims. The stakes referred to
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by him were the stakes along' the dividing line* be-

tween the ])laintiff's U^asod premises and defendants'

two claims adjoining. (See diagrani at end of bi'ief).

The stakes discussed at great length in the testimony

were those along this dividing line, and what the plain-

tiff did was to move her claims over from the east

side of this dividing line to tlic west side, by calling

the southwest comer of the claim the southeast conic )•

and the northwest corner the northeast corner of the

different claims, thus placing her three bench claims

out on the tiat land along the creek and away from the

bench or hillside where they were actually located as

their names indicate: ''Minnie Bench claim and

Yeager Bench claim." Frank Speljack, a witness for

the plaintiff (Tr. p. 143, bottom), testified: "We did

not work on the Yeager Bench but we w^orked on No. 1

above, which is ground that is named on Plaintiff's

Exhibit C (Lyle Map) as the Yeager Bench".

POINT 3. THE REFUSAL OF THE TRIAL COURT TO PERMIT
THE SUBMISSION IN EVIDENCE OF THE ORIGINAL LOCA-
TION NOTICE AND CERTIFICATE OF THE YEAGER BENCH
AND OF THE ADJOINING CLAIM, KNOWN AS NUMBER ONE
ABOVE DISCOVERY, ON SAID GANES CREEK, WAS ERROR
AND SERIOUSLY PREJUDICED DEFENDANTS.

The location notice of the Yeager Bench reads as

follows (Assignment 30, p. 321) :

'Notice of Location.

I, the undersigned, am a citizen of the U.S.A.,

have com]^lied with the laws thei'eof, do hereby

after finding gold on the following described
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land, claim and locate for placer mining purposes

twenty acres of land. Commencing at the Initial

Stake which is placed about 300 feet up in Ganes

Creek from the mouth of a little stream coming in

to the Creek from the East and is known on rec-

ord as Oregon Creek, thence following the valley

at the foot of the Hill on the West side 1320 feet

to a post No. 2 on the S.W. Cor. post thence going

uphill or in an easterly direction 660 feet to Cor.

Post No. 3, in S.E. Cr. Thence 1320 feet in a

Northerly direction to Co. post No. 4 in N.E. Cor.

;

thence down hill across stream 660 feet to the post

of beginning; this claim is known as the Yeagei'

Bench claim and is lying and being alongside No.

1 above discovery Creek Claim on the East side

full length adjoining said claim. This claim also

adjoins the Ophir Bench with its eastern side line

full length the Oregon Claim of Arthur Berry in

its Northern end line. This day on the claim on

Tom Oane Creek, May 10th. 1907.

Ney Yeager, Locator,

Wit: T. J. Mickle

The location notice of placer mining claim Number

One above Discovery reads as follows (Assignment 27,

p. 315) :

"Placer Location Notice.

I, the undersigned, a citizen of the United

States, have discovered placer gold in the ground

hereinafter described and hereby claim for placer

mining purposes 20 acres situated on Gane Creek,

a tributary of Innoko River in the.. .....mining

District, District of Alaska, to be known as No. 1

above discovery and described as follows

:

^Thence East 160 feet in a direction to

stake No. 1 Corner; thence South 1320 feet in a
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direction to stake No. 2 Corriov; th(;nco West
()G() i'eetjn a direction to stake No. 3 Corner;

thence North 1320 feet in a direction to stake

No. 4 Comer; thence East 500 feet to llie place of

beginning- the Initial Stake upon which is i)oste(l

a copy of this notice.'

'I'his k)cation is made this 1-iUi. day of Febry.

1907.

T. J. Mickle, Locator.

Witness, Mike Roky
JohnMaki '^

See:

Butler V. Good Enough Mmincj Co., 1 Alaska

249, cited above.

The objection iirs^ed by plaintiff's counsel aj^ainst

the admission in evidence of these notices is tliat there

was no evidence showing that the Yeager Bench as

covered by the foregoing location notice was in tlie

same position as it w^as when the notice was filed and

that it has remained a continuous claim and that tlie

boundaries shown by this location notice would not

show that the boundaries remained the same from the

time the location was made up to the date of the execu-

tion of the lease; and the further objection that the

original record of this location notice was not found

in the possession of the Recorder for the Imioko

Precinct.

Let us examine the first part of the objections. Tlie

record abounds with testimony to the eifect that tlie

Yeager Bench claim was in the sanu^ i)ositi()n and

covered the same ground on the day of trial as it did

the day it was first located in May, 1907 (Tr. pp. 220,
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216.) The witness Hans Erickson, on page 208 of the

printed transcript, testifies that he was on Ganes

Creek since 1911; that plaintiff's intestate, John

Griffin, was his neighbor; that "the Yeager Bench is

right on the bench where it has alw^ays been since I

have been on the creek." (Tr. p. 211.)

The witness John Vogtor testified (Tr. p. 199) that

he went to Ganes Creek in the spring of 1907 and

stayed there ten years ; that he purchased the Yeager

Bench from the original owner and mined on it ; that

in 1936 or 1937 the plaintiff asked him to point out the

lines of the Yeager Bench and other claims; that he

did so; that "there has been no change in the location

of those claims, No. one (above Discovery) and Yeager

Bench since I was there, absolutely no." (Tr. p. 208.)

The general rule of law is that if a location is once

shown to have existed, the presumption is that it con-

tinues a valid subsisting mining location.

Willison V. Uingivood, 190 Fed. at 552.

The last portion of the objection deals with the

custody of the records. The testimony shows that in

1930 the records of the Innoko Precinct were destro3^ed

by fire (Tr. p. 92) ; the certificates attached to the

proffered notices show that they were recorded orig-

inally at McGrath, which, at that time, was the proper

place for such records, the Innoko Precinct not having

been established until after 1907. The Court will take

notice of the fact that, in Alaska, recording districts

and precincts are established by Court orders and not

by statute, and the orders creating the various record-

ing districts need not be included in the transcript.
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There is an additional .ground of ()))jecti()ii lo llie

introduction oi' the location notice of Number one

above Discovery which is that the notice does not tie

the location to a ])e]'nianent object oi' well known

monument; it seems to have been upon this particular

l)()int, mentioned by the trial Court, that the objection

was sustained. (Tr. pp. 233, 234.)

We believe the trial Court erred in its rulint^s. At

the time the two locations referred to were made,

Alaska had no local statute upon the subject and the

federal mining law did not, and does not now, require

the location notice to tie the claim to any permanent

monument or well known object. That was and is re-

quired of a location certificate but not a notice of loca-

tion for obvious reasons. Besides, the Yeager Bench

notice most assuredly ties the location to at least two

well known objects, Ganes Creek and Oregon Creek.

The second location notice (One above Discovery) ties

the location to Discovery claim, always a well known

object or monument, and such reference satisfies the

requirements of the federal statute.

**The location must be distinctly marked on the

ground so that its boundaries mav be readilv

traced. All records * * * shall contain the name
or names of the locators, the date of the location,

and such a description of the claim or claims

located by references to some natural object or

permanent monument as will identify the claim."

The subject is well dealt with in the opinion of Judge

Wickersham in Butler v. Good Enou</h Mi)i. Co., 1

Alaska, p. 249, et seq., a portion of which we have

heretofore quoted, see pages 17 and 18 of this brief.
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See also opinion of Justice Field in

Hammer v. Garfield Min. Co., 130 U.S. 291, 9

Sup. Ct. 548, 32 L.Ed. 964;

Anvil Hydraulic Co. v. Scandia Mining Syndi-

cate, 4 Alaska 479.

POINT 4. APPELLANTS CONTEND THAT NO EVIDENCE WAS
SUBMITTED UPON WHICH THE JURY COULD LEGALLY
COMPUTE THE AMOUNT DUE PLAINTIFF UNDER THE
TERMS OF THE LEASE, AFTER FINDING THAT THE PREM-
ISES MINED DURING 1937 BY DEFENDANTS WERE
COVERED BY THE LEASE.

It was the duty of the plaintiff to prove the amount

of damage sustained. No wilful trespass is involved

in this case ; the defendants in good faith were mining

upon ground which they believed belonged to them.

If plaintiff had made the proper effort she could have

ascertained the exact amount of gold mined by defend-

ants from the disputed area. Speljack, one of the de-

fendants and the matiager of the partnership, testified

as a witness for plaintiff: ^'We can tell the jury how

much was taken out of the disputed ground by the

bank records." (Tr. p. 143.) He further testified

that he had the bank statements. (Tr. p. 165.) The

computations and figures presented by plaintiff's wit-

nesses were so disconnected, involved and contra-

dictory that they could only lead to confusion in the

minds of the jury as well as anyone else reading the

record. As a result the jury took note of the allegation

in the amended complaint (which was not in evidence

and denied in defendants' answer), that on informa-

tion and belief the amount of gold taken from the dis-
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puted area was $75,000.00. The lease called for 121/270

royalty; 121/2% of $75,000.00 is $9375.00, the exact

amount of the verdict.

Using figures taken from production records cover-

ing other areas would be totally unreliable; anyone

familiar with placer mining knows that one of two

adjoining areas may contain much gold and the other

be barren. The plaintiff had it within her power to

secure the records of the defendants and ascertain

from them the amount of gold actually extracted. (Tr.

pp. 143 and 144.) Speljack, the manager, when a wit-

ness for plaintiff, testified, ''I can tell how much was

taken out of No. 1 above by looking at the Company's

books and bank statements." It is to be remembered

thaf one above is what plaintiff calls the Yeager

Bench.

We respectfully submit that judgment should be

reversed.

Dated, San Francisco, California,

August 21, 1940.

Henry Roden,

R. F. Lewis,

Attorneys for Appellants.

(Exhibit Follows.)
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